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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent
for any other case. Unless otherw se indicated, subsequent

section references are to the Internal Revenue Code in effect for
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the year in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned a deficiency in petitioner’s Federal
income tax for the year 2003 in the anmount of $2,497. The sole
i ssue for decision is whether petitioner is entitled to an
al i mrony deduction in the amount of $9,000 for the taxable year in
i ssue.

Backgr ound

The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. At the time the petition was
filed, petitioner resided in River Forest, Illinois.

Petitioner and his forner spouse, Ann Dillon (Ms. Dillon),
were married on Septenber 4, 1971, in Cook County, Illinois. Six
children were born of the marriage. On August 31, 1999, a
Judgnent of Dissolution of Marriage (Judgnent) was entered in the
Crcuit Court of Cook County, Illinois, Donmestic Relations
Division (circuit court). At the tinme that the Judgment was
entered, two of the six children, A D. and B.D.!, were mnors.
Sol e care, custody, and control of the mnor children renmained
with Ms. Dllon

| n paragraph D of the Judgnent, the circuit court ordered
petitioner to nmake nmonthly paynents in the anount of $1, 500

descri bed as “unal |l ocated support and mai ntenance.” Paragraph D

1 The Court uses the initials of the m nor children.



- 3 -
al so states that the anmount of paynent will be reviewabl e upon
the emanci pation of A D, the first of the two mnor children to
reach the age of 18. The Judgnent is silent otherwi se as to the
parties’ intent that the paynent or any part thereof, be
deducti ble as alinony by petitioner and includable as gross
income to Ms. Dillon. The Judgnent itself is also silent as to
whet her petitioner’s obligation to make the nonthly paynments
woul d survive petitioner’s death.

A.D. turned 18 sonetine during the year at issue. The
record is silent as to whether, at that tinme, the anount of the
nmont hl y paynents being paid by petitioner was reviewed by the
circuit court.

Petitioner has been enpl oyed as a school teacher by
Consol i dated H gh School in Oland Park, Illinois, for the past
15 years. In accordance with the ternms of an Order nmade pursuant
to the Judgnent, petitioner’s nmonthly paynents to Ms. Dillon were
deducted from his paychecks. At trial, the Court received into
evi dence three paycheck stubs dated August 31, Septenber 15, and
Decenber 15, 2005. Each of these stubs shows a wage assi gnnent
deduction of $755. Petitioner did not have with himat the trial
any of the stubs fromthe year in issue, however, he clained that
gi ven the opportunity, he could and woul d produce the stubs for
2002. At the close of the trial, the Court ordered that the

record in this case would remain open for 30 days in order for
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petitioner to submt either paycheck stubs or a yearend sunmary
of paynents from 2003. Wthin that tinme period, the Court
received into evidence a yearend statenent frompetitioner’s
enpl oyer showi ng total deductions from pay for 2003 of $20, 742.

Di scussi on

The Comm ssioner’s determ nations are presuned correct, and
t axpayers generally bear the burden of proving otherwi se. Wlch

V. Helvering, 290 U. S 111, 115 (1933). Petitioner did not argue

that section 7491 is applicable in this case, nor did he
establish that the burden of proof should shift to respondent.
Mor eover, the issue involved in this case, alinony, is a | ega
one and will be decided on the record without regard to the
burden of proof. Petitioner, however, bears the burden of
proving that respondent’s determination in the notice of

deficiency is erroneous. See Rule 142(a); Welch v. Helvering,

supra at 115.

An individual may deduct fromhis or her gross incone the
paynments he or she made during a taxable year for alinony or
separate mai ntenance. Sec. 215(a).

Section 71(b)(1) defines “alinobny or separate naintenance
paynment” as any paynent in cash if:

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,
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(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
i ncludabl e in gross inconme under this section and not
al | owabl e as a deduction under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of
separ ate mai nt enance, the payee spouse and the payor
spouse are not nenbers of the sanme household at the
time such paynent is nade, and

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.
The test under section 71(b)(1) is conjunctive; a paynent is
deductible as alinony only if all four requirenents of section

71(b)(1) are present. See Jaffe v. Conm ssioner, T.C. Meno.

1999-196. Moreover, section 71(c) provides, in pertinent part,
for no deduction of any paynment which is payable “for the support
of children of the payor spouse.”

In this case, the nonthly paynents prescribed under the
Judgnent fail to conmport with section 71. First, there is no
provision in the Judgnent, in accordance with section
71(b)(1)(B), indicating whether the parties intended either the
whol e or part of the “unall ocated support and mai ntenance
paynments” to be included in income by Ms. Dllon and deducted by
petitioner. Second, there is no provision in the Judgnment
inparting liability to petitioner to nmake paynent for any period

after Ms. Dillon’s death in accordance with section 71(b)(1)(D)
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Finally, because the nonthly paynment prescribed in the Judgnent
is for “unall ocated mai ntenance and support” we cannot determ ne
what portion of the paynment is intended for alinony and what
portion is intended for child support. W assune that because
the anount is nade reviewabl e upon the occasi ons when each of the
m nor children turns 18 that sone, if not all, of the paynent is
intended as child support. 1In the latter case, if all of the
paynment was intended as child support, then petitioner would not
be entitled to any deduction pursuant to section 71(c).

In this case, petitioner did not change, nor did the circuit
court revisit, the amount of the nonthly paynent when A D
reached the age of 18 in 2002. Petitioner, rather, decided that
i nstead of reducing the anount of the paynent, or petitioning the
court to reduce the anount of the paynent, that he would “all ow
his ex-wife to keep the extra $9,000 and pay the taxes on it,”
thus allowing himto accordingly deduct $9,000 fromhis gross
inconme in that year. Petitioner’s decision and reasoning for his
action, however, do not conport with the requirenents of section
71(b) (1), as this “paynent” so designated by petitioner is not
pursuant to a divorce decree or instrunment as required by section
71(b) (1) (A

Accordi ngly, and based on the foregoing facts and
di scussion, we hold that petitioner is not entitled to an alinony

deduction under section 71 for taxable year 2002.



Deci sion will be entered

for respondent.




